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“What is of
supreme
importance in
war is to attack
the enemy’s
strategy.”
						
- Sun Tzu
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Overview

Gun Owners of America (GOA) has drafted a Second Amendment Sanctuary Ordinance that is receiving
the support of Second Amendment advocates in many New York counties. Essentially, the ordinance bars
county or municipal employees from enforcing statutes that violate the Second Amendment and bars the use of
county or municipal funds to enforce such statutes.
Several public officials have opined that enacting the ordinance or complying with it would be unlawful. This
analysis will outline and discuss the major legal issues involved. I am writing this as a citizen who happens to
be a lawyer. This analysis should not be construed as legal advice to any official or any citizen. I advise anyone
who is directly involved in voting on the ordinance or deciding whether to enforce it or comply with it, to seek
competent legal advice in advance. I consider this analysis a work in progress subject to revision if better
arguments are brought to my attention.
		

The following arguments have been made against the ordinance:

		
		
		
		
		
		

1.
2.
3.
4.
5.
6.

Enforcing the ordinance would violate a sheriff ’s oath of office.
Counties do not have the right to enact the ordinance under their home rule powers.
The ordinance is preempted by state law.
The governor can remove a sheriff who complies with the ordinance.
Enforcing the ordinance could lead to the prosecution of the sheriff.
The ordinance encourages people to disobey the law.

I will discuss these issues in turn. Preliminarily, I note that the issue of whether the ordinance is lawful and the
issue of whether a sheriff has the discretion not to enforce gun laws he believes violate the Constitution, are
separate and distinct but interrelated issues.
James Ostrowski is a trial and appellate lawyer and author from Buffalo, New York and CEO of
LibertyMovement.org. He graduated from Brooklyn Law School in 1983 where he was writing assistant to the
late Dean and Judge David G. Trager. He is the author of Political Class Dismissed (2004), Government Schools
Are Bad for Your Kids (2009), Direct Citizen Action (2010), Progressivism: A Primer (2014) and The Second
Amendment Works (2020). He is an associated scholar at the Ludwig von Mises Institute and a columnist for
LewRockwell.com.
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Oath of Office
This issue is not nearly as clear cut as we have been led to believe. The oath required by the State Constitution
states:
“I do solemnly swear (or affirm) that I will support the constitution of the United States,
and the constitution of the State of New York, and that I will faithfully discharge the duties
of the office of ......, according to the best of my ability.”
The oath requires the officer to swear to uphold the Second Amendment and is silent about the obligation to
enforce state statutes at all and implies the duty to oppose any statutes that violate the Second Amendment.
Bottom line: The Sheriff ’s oath of office does not require the enforcement of every violation of every statute and
explicitly bans the enforcement of any statutes that violate the Second Amendment.
Adherence to federal constitutional principles is not merely a moral obligation arising from the oath of office.
There are real, specific and grave potential consequences for failing to adhere to this oath. 42 USC §1983 allows
aggrieved persons to sue law enforcement officials for violations of the right to bear arms. Suits can be brought
in state or federal court but are usually brought in federal courts for a variety of reasons. Relief demanded can
include money damages, punitive damages, attorneys’ fees and injunctive and declaratory relief. While most
law enforcement officials are provided a legal defense and indemnity, this is not always guaranteed and in fact a
judgment for punitive damages may not be indemnified by the state, county or municipality.
It is true that actions for money damages against individual officers are subject to the defense of qualified
immunity, however, this is a notoriously vague and uncertain doctrine. It depends on notions of reasonableness
and whether the law is “clearly established” that are endlessly litigated with results that are difficult to predict.
In theory, a police officer could be held liable on a Second Amendment claim if five members of the Supreme
Court find, years after an arrest, that the defendant’s right to bear arms had been clearly established at that
time, even though four very smart Supreme Court judges argue in dissent that the law was not clearly
established. That means that a police officer or sheriff could be successfully sued for conduct that four legal
experts on the Supreme Court thought was just fine, even heroic. There are plenty of Second Amendment
lawyers ready to file suits based on two very clear statements of the right to bear arms by Supreme Court as
well as many Circuit Court opinions, particularly since they expect all United States appellate courts to become
more friendly to the Second Amendment as President Trump appoints more judges. The defendants will find
out if the case had merit after perhaps five years of stressful litigation.
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State officials can also be criminally prosecuted for violations of constitutional rights. Many such prosecutions
concern police misconduct cases such as the Rodney King arrest and beating. The relevant statutes are
notoriously vague and ambiguous.
18 U.S. Code § 241. Conspiracy against rights
If two or more persons conspire to injure, oppress, threaten, or intimidate any person in any
State, Territory, Commonwealth, Possession, or District in the free exercise or enjoyment of
any right or privilege secured to him by the Constitution or laws of the United States, or because
of his having so exercised the same; or
If two or more persons go in disguise on the highway, or on the premises of another, with intent
to prevent or hinder his free exercise or enjoyment of any right or privilege so secured—
They shall be fined under this title or imprisoned not more than ten years, or both; and if death
results from the acts committed in violation of this section or if such acts include kidnapping or
an attempt to kidnap, aggravated sexual abuse or an attempt to commit aggravated sexual abuse,
or an attempt to kill, they shall be fined under this title or imprisoned for any term of years or for
life, or both, or may be sentenced to death.
§242. Deprivation of rights under color of law
Whoever, under color of any law, statute, ordinance, regulation, or custom, willfully subjects any
person in any State, Territory, Commonwealth, Possession, or District to the deprivation of any
rights, privileges, or immunities secured or protected by the Constitution or laws of the United
States, or to different punishments, pains, or penalties, on account of such person being an alien,
or by reason of his color, or race, than are prescribed for the punishment of citizens, shall be fined
under this title or imprisoned not more than one year, or both; and if bodily injury results from
the acts committed in violation of this section or if such acts include the use, attempted use, or
threatened use of a dangerous weapon, explosives, or fire, shall be fined under this title or
imprisoned not more than ten years, or both; and if death results from the acts committed in
violation of this section or if such acts include kidnapping or an attempt to kidnap, aggravated
sexual abuse, or an attempt to commit aggravated sexual abuse, or an attempt to kill, shall be fined
under this title, or imprisoned for any term of years or for life, or both, or may be sentenced to death.
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It is true that prosecutions under these statutes are rare and none so far as I know involves the Second
Amendment. That would be small comfort to the first officer so prosecuted. Given the cavalier attitude towards
guns that developed in police departments over the decades before Heller recognized the right to bear arms,
the possibility of such a prosecution based on what used to be considered a routine confiscation of a firearm at
a police stop, cannot be eliminated. If an altercation ensues, an aggravated potential sentence of life could easily
be threatened. So far, lawyers in the Second Amendment movement have relied exclusively on civil suits;
however, the movement is becoming much more aggressive in recent years as frustration has grown over the
lack of progress towards recognizing the right to bear arms. It is reasonable to expect that in the near future,
victims of rights violations may file criminal complaints with the FBI. The mere existence of a federal criminal
investigation would be a penalty in and of itself and argues for extreme caution in following the oath to protect
the Second Amendment.
The bottom line is that officers seeking to avoid legal entanglements with respect to their oath should adopt
a broad interpretation of the right to bear arms based on what the Supreme Court has already held and what
they are likely to hold in the near future.
Let me address the thorny issue of the impact of court decisions below the Supreme Court level such as the
Second Circuit upholding portions of the SAFE Act. New York State Rifle & Pistol Ass’n v. Cuomo (2d Cir.
2015). This decision is certainly binding on the litigants in the case. Its legal impact on others is a gray area.
A police officer who seeks to enforce those aspects of the statute that were upheld could certainly cite the case
in a lawsuit against him to buttress his defense of qualified immunity. However, the plaintiff could also argue
that this case is inconsistent with Heller and McDonald at least in general terms. Reasonable minds could differ
on how this would play out. The reality is this: the only court decisions that are absolutely binding on police
officers are (1) Supreme Court cases and (2) any case where they are a plaintiff or defendant. The impact of any
other case is subject to reasonable differences of opinion.2

Let me add here that if every Circuit Court of Appeals was of the same mind as to a particular Second
Amendment issue, acting to the contrary would likely result in civil and perhaps criminal liability.
However, the circuits are split on most issues.
2
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There is one more vital factor to consider in deciding whether to enforce gun laws that violate the Constitution:
civil unrest. As the recent Virginia gun rights rally in Richmond vividly illustrated, the Second Amendment
community, after fifty years of ever-increasing gun confiscation and regulation, has had enough and is not in a
mood to tolerate new laws or the sudden enforcement of old laws that have been mainly honored in the breach
such as the SAFE Act. As much as we revere the Constitution, it is important to understand that it is not our
founding document. That honor belongs to the Declaration of Independence which enshrines the right of the
people to use force to “alter” or “abolish” the government.
The actual beginning of the American Revolution was active resistance to a British gun control mission at
Lexington and Concord. The Second Amendment does not create but merely recognizes a preexisting natural
right to bear arms that Americans possessed before the Constitution; before the Declaration of Independence
and before Lexington. The right to bear arms is simply one of our natural rights that are the very basis for the
American polity as conceived by the Pre-Founding Fathers—the Levellers, Algernon Sydney, John Locke and
Trenchard and Gordon of Cato’s Letters. Thus, there is a higher law consisting of our natural rights to life,
liberty and property, to which even the Constitution itself must give way in the event of any conflict. Keep in
mind we were one vote away from having no Second Amendment in Heller had just one more leftprogressive judge been on the Supreme Court.
While this doctrine sounds radical, it is really just common sense. If positive government law is the highest
earthly standard, we invite all manner of governmental atrocities. Keep in mind that slavery was official
government policy in the United States for 77 years! Is there a single American police officer who would
enforce a slavery law today? If not, then they must agree with me that natural law trumps government law, even
the Constitution. In fact, it is the official legal doctrine of the United States government that natural law trumps
positive government law. This was shown by the prosecution, conviction and execution of Nazis at Nuremberg
for “crimes against humanity,” not previously codified by any government with jurisdiction over the
defendants! Judge Jackson alluded to the lack of a positive law basis for the trial: “Does it take these men by
surprise that murder is treated as a crime?” 3

3

Opening Statement at Nuremberg.
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The point is Americans have a natural right to bear arms and they possess the sovereign power to resist
contrary enactments and they are willing and ready to do so right now! For the good of all, law enforcement
officers should be extremely reluctant to test them as this would open up a Pandora’s Box whose end is
unknowable.

Home Rule

State law allows counties and municipalities to “adopt and amend local laws not inconsistent with the
provisions of the constitution or not inconsistent with any general law relating to its property, affairs or
government.” MHRL §10. Is the ordinance “inconsistent” with state law? The opponents of the ordinance bear
the burden of proof here as they would bear the burden of going to court to enjoin enforcement of the
ordinance. The ordinance does not overturn the SAFE Act and does not prevent the tiny and outgunned State
Police from enforcing it against more than a million violators. It merely prevents local officials from enforcing
the unconstitutional statute and from spending local funds to do so. There are plenty of substantial legal and
policy reasons for doing so as already discussed above.

Preemption
Preemption is a fuzzy doctrine that tries to divine the intent of the legislature to preempt an entire field of
lawmaking. However, we already have an example of local regulation of firearms in New York City. The City
has an entire ordinance regulating guns which supplements state law. Title 38, Rules of the City of New York.
See also People v. Stagnitto 261 A.D.2d 890 (1999) (Rochester gun law); DJL Rest. Corp. v. City of New York, 96
NY2d 91 (2001) (approving local regulation of adult establishments); People v. Ortiz, 125 Misc. 2d 318 (local
concerning carrying knives). So far as I know, it has not been challenged as preempted by state law. Thus, this
single example refutes the preemption argument with respect to the GOA ordinance. Finally, none of the
preemption cases that strike down local laws concerns a local government’s efforts to protect a constitutional
right against state encroachment.
This issue is likely to be litigated and, in the hands of New York’s lockstep left-progressive courts, its fate may be
predictable. Nevertheless, there are solid legal grounds for arguing for the home rule right to pass this
ordinance. Finally, as a strategic matter, it is wise to force the adversary to act and act in a heavy-handed
manner to disclose their true ruthless and power-hungry nature. The Sanctuary ordinance movement is simply
one battlefield in a long war, a war we intend to win with innovative, bold and aggressive strategies and tactics.
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Removal of the Sheriff
This is a real risk that cannot be glossed over. The State Constitution gives the Governor the right to remove
an “elected” sheriff and need only provide notice of the “charges” and a hearing. It appears that the hearing is
not reviewable by the courts. In re Guden, 171 NY 529 (1902). The governor will not take this step easily as it
will make him appear to be a power-hungry dictator and it will come with political costs. A weird quirk in the
law arguably limits his power to removing only elected sheriffs. Thus, my reading of the law is that he cannot
remove a sheriff who takes office ex officio as the undersheriff. So, perhaps, the new sheriff can appoint the old,
then resign and allow the removed sheriff to reassume his office. No doubt this would be contested in court and
the Governor has appointed every appellate judge in the state.
In such a hearing the Sheriff should vigorously contest removal on the grounds that his compliance with a
Sanctuary ordinance violates no law. His oath does not mandate any particular arrest and indeed, forbids
arrests in violation of the Second Amendment. The County Law does not require him to make any
particular arrests. See, County Law §650. In fact, that statute allows the county legislature to assign additional
duties to sheriffs so his compliance would be mandated by state law. Finally, the Criminal Procedure Law
explicitly recognizes that law enforcement officials have the discretion to arrest: “a police officer may arrest a
person.” CPL§140.10.
The Governor could remove a Sheriff, but this would be a drastic power grab that would backfire and create a
folk hero who would never be able to buy another drink or cup of coffee in Upstate New York.

The Prosecution of the Sheriff
I looked through the Penal Law and found only one statute that our colonial masters in Manhattan might use
against an Upstate Sheriff who complies with a sanctuary ordinance. Penal Law §195.00 defines Official
Misconduct as follows:
A public servant is guilty of official misconduct when, with intent to obtain a benefit or deprive
another person of a benefit:...2. He knowingly refrains from performing a duty which is imposed
upon him by law or is clearly inherent in the nature of his office. Official misconduct is a class A
misdemeanor.
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While I cannot guarantee that our adversaries in Manhattan would not abuse their power to commence such a
prosecution, using the State Police they directly control to file such a charge, I believe it would be frivolous and
actually subject the complainant to federal civil liability under 42 USC §1983. First, the statute obviously
contemplates that the officer act with a personally corrupt purpose which is absent here. Refraining from an
arrest because of a sincere effort to comply with an oath and a local law, is clearly not a corrupt purpose. The
Commission Staff notes to the Statute confirm this: “This excludes unauthorized conduct or neglect of duty.”
Secondly as already demonstrated, there is no absolute duty to enforce the law, particularly when the law is
believed to be unconstitutional and there is a valid local ordinance that forbids such enforcement.
This conclusion is buttressed by the elective nature of the Sheriff ’s office. As an elected official chosen by the
voters, he has the inherent right to act in his discretion so as to fulfill the wishes of the voters and any errors he
makes can only be redressed at the next election.
Any State Trooper who signs such a criminal complaint against an elected official will be seen as a traitor to his
own oath of office and to his profession.

Conclusion
The ordinance encourages people to violate the law.
It should be obvious by now that the opposite is the case and that it is the Javerts of this world who extoll
dictatorial state laws that make a mockery of the right to bear arms to which we owe the nation’s very
existence. They are the real lawbreakers who betray their own oath to “support” the Second Amendment which
has helped make the United States the greatest nation in world history. 4

See, The Second Amendment Works (2020). 4
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